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STUDY TOUR OF MADRID, ROME, STOCKHOLM, PARIS & LONDON BY MR. K. YOUSUF JAMAL, OMBUDSMAN SINDH – JUNE, 2005 


As per kind approval accorded by the Governor Sindh on subject summary dated 27th April, 2005, I undertook a study tour of Madrid, Rome, Stockholm, Paris and London last month in response to invitations received from counterparts in the respective countries.
2.
As approved, I was accompanied by the then Secretary Sindh Ombudsman Secretariat Mr. Khalid Mehmood Soomro and Additional Secretary-I, Governor Secretariat Mr. Mohsin Mushtaq Chandna. However, Mr. Soomro had to abruptly cut short his tour in Rome where, unfortunately his Passport, travel documents and almost the entire cash he was carrying were stolen. A report about this was lodged with the Police but no recovery could be made. After the issuance of a duplicate Passport in his favour by the Ambassador of Pakistan in Italy, and arrangement of necessary funds, he returned home from Rome. Accompanied by Mr. Mohsin Mushtaq, I resumed the tour onwards from Rome to Stockholm (via Oslo because of re-routed convenient flight arrangements suited to engagements in Stockholm) and then onwards to London via Paris so as to adhere to the schedule of mutually convenient appointments arranged in advance through direct interaction as well as by utilizing the good offices of Pakistan’s ambassadors / High Commissioner impacted by the Foreign Secretary, Mr. Riaz Mohammad Khan.
3.
A brief Report about the station-wise tour is as follows:-

MADRID  
4.
We met the senior Ombudsman of Madrid, Ms. Luisa Cava De Llano Y Carrio, on 1st June, 2005 in her chamber and had detailed discussions with her on several matters of mutual interest. Ms. Carrio particularly informed that her appointment as Ombudsman was protected by the Constitution and she had been elected to her post by the national Parliament. In Spain, the Senior Ombudsman exercises jurisdiction over all federal departments; however, the Regional Ombudsmen have specified departments under their respective jurisdiction and they entertain complaints pertaining exclusively to the specified departments. The Senior Ombudsman informed that her decisions were not constitutionally / legally binding, but, despite that, on an average about seventy percent of her decisions are implemented by the Departments concerned. She further informed that the number of complaints received by her Secretariat was continuously on a rise, and a substantial number of complaints pertain to immigrants’ cases. She further stated that after receipt, the complaints were duly examined and, thereafter, forwarded to the concerned Departments for obtaining comments, and, in most of the cases, the grievances were resolved at the Reference stage. However, in those cases where the departments had some legal hurdle in the process of implementation, they filed written rejoinders to contest the pleas. However, such replies were comparatively small in number. She stated that her organization followed the concept of ‘Persuasive Magistracy’, through her decisions were generally respected and implemented by the concerned government.

5.
The Senior Ombudsman of Spain and her colleagues were briefed about the working of the Sindh Ombudsman. The major difference between the working of the two institutions—i.e. those of Sindh and Spain, which was highlighted, was the binding nature of the Sindh Ombudsman’s decisions. It was pointed out that Section 3(3) of the Establishment of the Office of Ombudsman for the Province of Sindh Act, 1991, which is the organic law of our institution categorically states that all executive authorities throughout the Province shall act in aid of the Ombudsman.  Any representation (appeal) against the Decision of the Ombudsman could be filed before the Governor of Sindh, whose decision attains finality. The Spanish Ombudsman informed that since her decisions were not binding, there was no provision for representation or appeal against her decisions. The mandatory nature of decisions of Federal and Provincial Ombudsman in Pakistan did certainly leave a very positive impression on the minds of our Spanish interlocutors and they thought that ours was an instance worth emulating.
The names and exact designations of the Spanish Ombudsmen with whom we conferred are as follows:
i) Ms. Luisa Cava D Llano y Carrio, 

Adjunta Primera Del. Defensor Del Pueblo.

ii) Ms. Carmen Comas-Mata Mira   

Jefa Del Gambinete De La.

6.
The conference was followed by a luncheon hosted by Mr. Sarmad Shaikh, Ambassador of Pakistan in Spain at his residence in the suburbs of Madrid. The Director of the Ministry of External Affairs, dealing with South Asia, including Pakistan, also attended the lunch besides the Ombudsman and her deputy. 
ROME
7.
Our next major visit was to the Institution of Provincia DeI Roma which is headed by Prof. Avv. Alessandro Licheri. After exchange of greetings and expressions of mutual cordiality, we exchanged views on further strengthening and streamlining the working of our respective institutions. We were informed that in Italy the administration is run under the composite and specific administrative law rather than by common law. The Ombudsmen’s Institution exists at three tiers -- provincial, regional, and municipal. There is no federal ombudsman in Italy. The Ombudsmen are elected by the Provincial Legislatures / Regional Municipalities, with two-third majority votes. The decisions of the Ombudsmen are not binding. Their main shared objective is to monitor and check whether the administrative departments were functioning according to law or otherwise. Every citizen could refer to the respective Ombudsman any case of administrative omission and procrastination by filing a simple complaint. If the Ombudsman found that the complaint was not based on merit or was ‘prima facie’ spurious, he would inform the complainant accordingly. In case it had a ring of truth around it, the administrative departments would be asked to send its rejoinder. 

8.
 The Ombudsman of Rome has the power to interview any relevant officer and can ask for all relevant papers, except those which are officially categorized as confidential. The Ombudsman also undertakes on-the-site inspection and also impact 'suo-moto action', if he so desires. The tenure of the Provincial Ombudsman is five years. Though he does not report to any senior as such, he does, however, send an annual report to the Provincial Committee and endorses copies thereof to the President, Ministers, and Regional Chiefs. The Ombudsmen have generally adopted pro-active approaches and adhere to a basic principle of applied political philosophy that “citizens cannot be left high and dry or unattended and as such the Ombudsmen at all tiers must do whatever they can for the redressal of the legitimate grievances of the citizens”. In the preceding months, most of the cases pertained to educational institutions, while quite a few pertained to environmental problems as well.
9.
The second meeting in Rome was with Avv. Ottavio Marotta, Ombudsman Commune. He is a practicing Criminal Lawyer as well as an Ombudsman and is also elected by a two-thirds majority vote for an initial three-year term. We learnt from him that he is the first Ombudsman to be elected twice during the last twelve years. Protocol-wise, he ranks just next to the Mayor, enjoying the same status as that of a Councillor. Practically, he is the head of a separate department under the Mayor. His tenure is also co-extensive with that of the Municipal Ombudsman. The present Federal Government in Italy has been formed by the rightist party through, in the capital city of Rome, at all the three tiers —i.e. Communal, Provincial, and Regional—the government is slightly left of the centre. 
About Sindh, apart from apprising him about the salient features of the Ombudsman’s fundamental law and organogram, I informed him that on the aggregate seven thousand eight hundred thirteen individual complaints were received in the preceding calendar year while in the first five months of the current year the number stood at three thousand five hundred fifty.
10.
The Rome Commune Ombudsman reiterated that his decisions were not binding. The nature of complaints received by him related mostly to street lighting, vehicular Traffic, maintenance of clinics, sanatoriums, etc. The compliance rate of the concerned departments was satisfactory. The number of complaints was rising as the people could perceive that their grievances were being redressed.  He observed that the Departments took him as an ally who helped them in identifying their problem areas and removing the public irritants.

11.
The Police in Rome fall under the jurisdiction of the central government, which meant that the jurisdiction of provincial & regional governments was ousted. The city of Rome has 19 municipal districts and there is a separate ombudsman for every district. Due emphasis had been given to educational institutions by using them as forum for raising the level of the awareness of citizen’s rights & privileges. 
STOCKHOLM
12.
Of special interest to students of administrative sciences is the institution of Swedish Parliamentary Ombudsman which has existed for almost two centuries --- since 1810—and was, for a long time,  found solely there and nowhere else. The Swedish Parliament, or Riksdag, elects the Parliamentary Ombudsman in what it considers to be the best interests of the people, as the Riksdag itself is a fully representative body of the country’s citizens. Two centuries back, Sweden was ruled by its king and the Parliament comprised representatives of the ‘Four Estates’. These members decided that, to dispense justice & fair-play among the citizens, it was important to have an institution, not answerable to the king but rather independent of him, in order to guarantee that the laws were obeyed justly – one might say it was another, more detached system of checks and balances. In Sweden, there are four Parliamentary Ombudsmen at any given time so as to suffice for the caseload. “The parliamentary Ombudsmen…make sure that public authorities and individual civil servants and public employees obey the laws and statutes and do their jobs properly [to ensure that] cases are dealt with appropriately and…individuals are treated correctly” (The Parliamentary Ombudsmen, 2004). Over the years the system of the Ombudsman, be it under whatever name, has spread to many countries quite sizably under the Swedish model and, thus, credit is due to the Swedes for pioneering a novel office that has by now, become a worldwide phenomenon and has been established  thereafter in so many countries. 
13.
Hence the prime significance of studying the foundation and evolution of the Swedish Ombudsman for all those trying to muster gainful knowledge for the dispensation of speedy and inexpensive administrative justice.
14.
It was a very welcome and pleasant opportunity, therefore, to meet with Swedish Ombudsman on the third leg of our tour. The Ombudsman of Stockholm is a high ranking officer of the State enjoying the rank and status of Justice of the Supreme Court. He is appointed by the Swedish Parliament with hundred percent consensus. As stated by Mr. Mats Melin, Chief Parliamentary Ombudsman, whom we met first, “the Swedish Ombudsman is the original recipe, and later different cooks added their own flavour to make it palatable in their environment”.   
15.
In Sweden, there are two separate Courts: Civil/Criminal and Administrative Courts. In Administrative Courts, no fees are charged from complainants and cases are decided on the basis of factual evidence and procedural propriety. The main concern of the Ombudsman is to ensure that procedures are followed as prescribed in the legal framework. The Ombudsman’s decision can be binding if he/she submits a request for a proper hearing with a Special Prosecutor. However, there are, at the most, five such cases against public officials per year. In most of the cases, the complaints are forwarded to the administrative departments and asked to be investigated. The findings are then sent to the Ombudsman. Also, the administrative heads take remedial measures at their level and report to the Ombudsman when the complaint stands redressed. The Swedish Ombudsman entertains about five thousand complaints per year. He informed that he has many supporting Ombudsmen, such as those for Human Rights, Consumer Protection, Child Welfare, etc, who may not necessarily be judges, but do report to him. The Swedish Ombudsman can only be removed by an absolute majority of parliamentary vote.
PARIS

16.
The meeting scheduled in Paris with the Prefect, who is the counterpart of the Ombudsman, could not be held because of the non-availability of the former owing to an unforeseen reason which kept him pre-occupied outside the city on the pre-scheduled   date and time of our meeting.
17.
 However, we had useful interaction with Mr. Anisuddin Ahmed, the Ambassador of Pakistan in France and the Head of the Pakistan Chancery and left copies of Sindh Ombudsman Annual Report with them. The Ambassador arranged a dinner – discussion for us to meet with some local functionaries of the French administration and some members of the Pakistani community, which was an instructive experience.
Thus, ‘en route’ Paris, we proceeded to London. 
LONDON

18.
During our stay in London the following were our main official 
engagements.
19.
 In the meeting with the Pakistani High Commissioner to UK, Dr. Maleeha Lodhi the discussion focused on our attempts at moving forward the Office of the Sindh Ombudsman rapidly. A copy of the Ombudsman Sindh Annual Report, 2004 was presented to her, and it was stressed that with the astute guidance and fullest support of the Governor of Sindh, Dr. Ishrat Ul Ebad Khan, the redressal mechanism of our institution was being improved with a two-fold objective:- 


i)
increasing the outreach of the Ombudsman.

ii)
increasing the credibility of the institution by ensuring speedier implementation of Ombudsman’s decisions. 

20.
Elaborating, I informed her that soon after I assumed charge as the fourth Ombudsman of the Province of Sindh in July 2004, it was with zeal and fervor that I took upon myself the task of consolidation and restructuring with a futuristic angle. 

21.
Two major dimensions of the working of this institution were highlighted by me in my first presentation to the Governor of Sindh on August 6, 2004. Firstly, we had to increase our outreach by (a) establishing more Regional Offices and (b) raising the level of public awareness through more dissemination about the existence and functions of this Office. I gratefully recollected that the Governor, Dr. Ishrat Ul Ebad Khan, readily approved the expansion plan raising the number of Regional Offices from four to nine. As regards the awareness program, we started with multimedia publicity. This campaign is an ongoing process. It takes time to turn a moribund public service organization into an effective channel, un-choked by undue red tape and uninhibited by cumbersome procedures and prolonged hearings. The second problem area lies in the realm of credibility. There were scores of Decisions lying unimplemented. The complainants, particularly the poor and the non-privileged shall come to us only if they know that we can deliver. The redressal mechanism had to be improvised. Inexorably, therefore, I had to adopt a proactive approach and it is here that I feel my experience as a civil servant came in handy. I frequently resort to direct personal interaction with the top echelons of the Provincial Government and I am happy to record that, hitherto, their response, by and large, has been satisfactory. The newly inducted and upcoming Officers occupying key position in the government need to be reminded constantly that Section 3 of the Ombudsman’s Act says in unequivocal terms that “all executive authorities throughout the Province shall act in aid of the Ombudsman”.
22.
I have also put into the pipeline a proposal for establishing, under the aegis of the Ombudsman, a Forum for Good Governance. Yet another point worth highlighting was the arrangements underway to forge, in the first phase, internet connectivity between the Head Office and the Regional Offices. That would facilitate reduction in the turnaround time in the justice-delivery system. Arrangements are in hand to achieve this.

23.
The above points were highlighted by me in my interaction with  Pakistan’s heads of missions and my counterparts in Madrid, Rome, Stockholm & Paris, as recounted elsewhere in this report.
24.
Since the British Ombudsman was away on summer vacations, we had a detailed meeting with Ms. Trish Longdon in her office on 14th June, 2005. As an introduction to the Office of the Ombudsman, Sindh, she was informed that the founding law for Ombudsmen in Pakistan was enacted at the Federal Government level first, followed ‘mutatis mutandis’ by the provinces of the Federation. These laws, I explained to Ms. Longdon, aim at curbing maladministration. Stated in positive terms, this would mean that these laws aim at fostering good governance. The main characteristic of the organic law of the ombudsmen in Pakistan is that the decisions of the Ombudsman have been made binding. 

25.
Then, I expounded upon the methods used by us for the redressal of complaints. They were narrated as follows:

i. Receiving individual complaints on paper, via fax, or via email.

ii. Asking various government departments and heads of field agencies to make periodic presentations about the workings of their respective departments in order to maintain a level of transparency and ensure a kind of accountability.

iii. 'Suo-Moto' decisions: “acting on one’s own”; based on factual knowledge often acquired from the media, as seen on television or read in newspapers.
iv. Mass awareness through public dissemination necessary to counter delay in dispensation and/or denial of justice.
26.
In comparison, Ms. Longdon informed us that since England had no written constitution, almost all government institutions followed the British Common Law. There was a huge list of public-dealing departments, the functioning of which fell within the purview of the Ombudsman. This would be particularly true of those departments or agencies which depended on public funds to meet their expenditures. 
27.
I proceeded by asking Ms. Longdon if the public roles of the Ombudsmen and the Members of Parliament overlap one another. Ms. Longdon replied by saying very clearly that they do not and that some Members of Parliament acted merely as conduits for transmitting public complaints to the concerned Ombudsman. The M.P.s held their own ‘surgeries’ which could be compared to open ‘katcheries’ conducted by elected public representatives in Pakistan. Some of the Ombudsmen in various counties were more proactive than others.
28.
Another topic of discussion was that of defiance of the Ombudsman’s directives/recommendations. I pointed out that, in Pakistan, the law states that i) “If there is ‘Defiance of Recommendations’ by any public servant in any Agency with regard to the implementation of a recommendation given by the Ombudsman, the Ombudsman may refer the matter to the Governor [of the Province] who may, in his discretion, direct the Agency to implement the recommendation and inform the Ombudsman accordingly and ii) In each instance of ‘Defiance of Recommendations’ a report by the Ombudsman shall become a part of the personal file or Character Roll of the public servant primarily responsible for the defiance; Provided that the public servant concerned had been granted an opportunity to be heard in the matter’ (Establishment of the Office of Ombudsman for the Province of Sindh Act, 1991).  
29.
Contrarily, in London, the power of the Ombudsman is not so effective; If the agencies do not follow the recommendations of the Ombudsman; the policy is simply to ‘quote the name in shame’. In other words, public humiliation by publishing articles against the agency, causing their reputation to be marred, which would effectively reduce business. Thus, agencies tend to follow recommendations set forth by the Ombudsman so as to avoid further, possibly long-term, damage.

30.
The Deputy Ombudsman further stressed that, generally, the relationship between government agencies and the Ombudsman, was one of reverence and civility because it was the reputation of the Office and the Office-holder that made the difference. For example, the current Ombudsman does not criticize the government, so the government trusts her, but she may disfavor the government if need be, and the government shall still support her because her role was that of maintaining strict impartiality, and the government knew that she would not be influenced by any pressures.

31.
In terms of ‘suo-moto’ powers, yet another variation arises. The British Ombudsman does not take up cases on her/his own based on a possible case of maladministration appearing on the News or read in the newspapers. Cases that come to her are the only those taken in and investigated. The justification that she offered for restricting her scope was that, in an open-ended situation, the parameters of her functions would tend to widen beyond manageable dimensions. 
32.
Another action that breeds trust between the government and the British Ombudsman is that, if there is a complaint against a government agency and the implementation of the Ombudsman’s recommendation is delayed, then the Ombudsman releases a report for public consumption revealing the act of defiance. This acts as a deterrence on the agency and makes it comply with the recommendations of the Ombudsman to avoid incurring public anger—particularly so because the recommendations of the ombudsman are based on merit and impartiality.
33.
While the tenure of the Ombudsman in Sindh is fixed by law for four years, in England, there was no such restriction in tenure or, for that reason, any defined age of retirement. 
34.
Ms. Longdon expounded upon the importance of credibility in the office of the Ombudsman, which solely rests on his/her reputation and integrity. The Ombudsman is a public servant appointed by the Queen, on terms of good behavior, as a crowned servant.

35.
The meeting with Mr. David Nice, Research & Publication Manager, commenced with a brief presentation by him regarding the Institute of the Ombudsman in Britain. He informed that the first Parliamentary Ombudsman was appointed in 1967. Presently, there are Ombudsmen even for private sectors, like the Financial Service Ombudsman. There are three general Ombudsmen in Britain, dealing area-wise with one-third of the country each. On an average, the Office of each Ombudsman employs about two hundred regular staff members, including Investigation Officers.
36.
Every Ombudsman deals with a major local council and handles about eighteen thousand complaints per year. Of these, roughly thirty percent, or six thousand, are considered fit for remedial action. The majority of complaints are redressed, barring three to five of odd nature, in every council. While redressing a grievance, the Ombudsman consults the complainant, but assesses the outcome of the decision herself/himself. Thus, at times, a complainant may not be satisfied, but the decision is based on merit and impartiality. 

37.
Seldom are any recommendations made for changes in procedures, but sometimes rules can be unclear or misinterpret-able and, thus, require amending. The goal of the Ombudsman is to promote good administration and, as a means of assistance in this endeavor, a digest of cases is compiled every year as a ready reference for duplicate/identical cases and to learn lessons from previous decisions/complaints. But a key difference in the powers of the British Ombudsman and those of the Pakistani Ombudsmen, as stated elsewhere in this Report, is that, in Britain, the Ombudsman cannot make a ‘binding’ decision, unlike her/his counterpart in Pakistan.

38.
In Sindh, the complainant should have exhausted all other avenues for redressal from the grass-root echelon upwards to the top executive level. Also, some complaints are only to be dealt with by the Federal Ombudsman because certain subjects fall exclusively within the orbit of the jurisdiction of the federal government. Here, in Pakistan, the Ombudsman’s decisions are generally based on the findings of the Advisors/Consultants who are called Investigating Officers, but the Decisions are made by the Ombudsmen themselves.
39.
As opposed to the practice here, approximately eighty percent of the decisions in Britain are made by the Investigating Officers. Of the remainder, in ten percent of decisions, the Investigating Officer consults the Ombudsman, who aids in decision-making, and the remaining ten percent are made solely by the Ombudsman herself or himself. It was reiterated that, under the law, each of the three British Ombudsmen is independent of the other, each appointed by the Queen. S/he holds office during the pleasure of the Queen and is removable from her/his office on grounds of misdemeanor and/or moral turpitude, only by Her Majesty.
CONCLUSION:

40.
Briefly stated, the study tour was quite hectic but very rewarding. We had to readjust our itinerary at certain places owing to last-minute changes in the schedule of flights and engagements. Nevertheless, the interaction with counterparts of various origins was fruitful and productive. Several commonalities were observed, but there were few areas of legal and procedural differences. A number of publications and pamphlets received from the Ombudsmen’s Institutions in the above-mentioned cities are being studied with a view to incorporating the adoptable and adaptable precepts and practices in our deliberations here. Like the exchange of views at the personal level, the write-ups shall surely yield benefit to the gradual restructuring and development of the Sindh Ombudsman Institution.
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